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summary determination that he or she
cannot for reasons stated present, by
affidavit or otherwise, facts essential
to justify his or her opposition, the
Presiding Officer may deny the motion
or order a continuance to allow addi-
tional affidavits or other information
to be obtained or may make such other
order as is just and proper.

§ 124.85 Hearing procedure.
(a)(1) The permit applicant always

bears the burden of persuading the
Agency that a permit authorizing pol-
lutants to be discharged should be is-
sued and not denied. This burden does
not shift.

NOTE: In many cases the documents con-
tained in the administrative record, in par-
ticular the fact sheet or statement of basis
and the response to comments, should ade-
quately discharge this burden.

(2) The Agency has the burden of
going forward to present an affirmative
case in support of any challenged con-
dition of a final permit.

(3) Any hearing participant who, by
raising material issues of fact, con-
tends:

(i) That particular conditions or re-
quirements in the permit are improper
or invalid, and who desires either:

(A) The inclusion of new or different
conditions or requirements; or

(B) The deletion of those conditions
or requirements; or

(ii) That the denial or issuance of a
permit is otherwise improper or in-
valid, shall have the burden of going
forward to present an affirmative case
at the conclusion of the Agency case on
the challenged requirement.

(b) The Presiding Officer shall con-
duct a fair and impartial hearing, take
action to avoid unnecessary delay in
the disposition of the proceedings, and
maintain order. For these purposes, the
Presiding Officer may:

(1) Arrange and issue notice of the
date, time, and place of hearings and
conferences;

(2) Establish the methods and proce-
dures to be used in the development of
the evidence;

(3)Prepare, after considering the
views of the participants, written
statements of areas of factual disagree-
ment among the participants;

(4) Hold conferences to settle, sim-
plify, determine, or strike any of the
issues in a hearing, or to consider other
matters that may facilitate the expedi-
tious disposition of the hearing;

(5) Administer oaths and affirma-
tions;

(6) Regulate the course of the hearing
and govern the conduct of participants;

(7) Examine witnesses;
(8) Identify and refer issues for inter-

locutory decision under § 124.90;
(9) Rule on, admit, exclude, or limit

evidence;
(10) Establish the time for filing mo-

tions, testimony, and other written
evidence, briefs, findings, and other
submissions;

(11) Rule on motions and other proce-
dural matters pending before him, in-
cluding but not limited to motions for
summary determination in accordance
with § 124.84;

(12) Order that the hearing be con-
ducted in stages whenever the number
of parties is large or the issues are nu-
merous and complex;

(13) Take any action not inconsistent
with the provisions of this subpart for
the maintenance of order at the hear-
ing and for the expeditious, fair, and
impartial conduct of the proceeding;

(14) Provide for the testimony of op-
posing witnesses to be heard simulta-
neously or for such witnesses to meet
outside the hearing to resolve or iso-
late issues or conflicts;

(15) Order that trade secrets be treat-
ed as confidential business information
in accordance with §§ 122.7 (NPDES)
and 270.12 (RCRA) and 40 CFR part 2;
and

(16) Allow such cross-examination as
may be required for a full and true dis-
closure of the facts. No cross-examina-
tion shall be allowed on questions of
policy except to the extent required to
disclose the factual basis for permit re-
quirements, or on questions of law, or
regarding matters (such as the validity
of effluent limitations guidelines) that
are not subject to challenge in an evi-
dentiary hearing. No Agency witnesses
shall be required to testify or be made
available for cross-examination on
such matters. In deciding whether or
not to allow cross-examination, the
Presiding Officer shall consider the
likelihood of clarifying or resolving a
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disputed issue of material fact com-
pared to other available methods. The
party seeking cross-examination has
the burden of demonstrating that this
standard has been met.

(c) All direct and rebuttal evidence
at an evidentiary hearing shall be sub-
mitted in written form, unless, upon
motion and good cause shown, the Pre-
siding Officer determines that oral
presentation of the evidence on any
particular fact will materially assist in
the efficient identification and clari-
fication of the issues. Written testi-
mony shall be prepared in narrative
form.

(d)(1) The Presiding Officer shall
admit all relevant, competent, and ma-
terial evidence, except evidence that is
unduly repetitious. Evidence may be
received at any hearing even though
inadmissible under the rules of evi-
dence applicable to judicial proceed-
ings. The weight to be given evidence
shall be determined by its reliability
and probative value.

(2) The administrative record re-
quired by § 124.18 shall be admitted and
received in evidence. Upon motion by
any party the Presiding Officer may di-
rect that a witness be provided to spon-
sor a portion or portions of the admin-
istrative record. The Presiding Officer,
upon finding that the standards in
§ 124.85(b)(3) have been met, shall direct
the appropriate party to produce the
witness for cross-examination. If a
sponsoring witness cannot be provided,
the Presiding Officer may reduce the
weight accorded the appropriate por-
tion of the record.

NOTE: Receiving the administrative record
into evidence automatically serves several
purposes: (1) It documents the prior course of
the proceedings; (2) it provides a record of
the views of affected persons for consider-
ation by the agency decisionmaker; and (3) it
provides factual material for use by the
decisionmaker.

(3) Whenever any evidence or testi-
mony is excluded by the Presiding Offi-
cer as inadmissible, all such evidence
or testimony existing in written form
shall remain a part of the record as an
offer of proof. The party seeking the
admission of oral testimony may make
an offer of proof, by means of a brief
statement on the record describing the
testimony excluded.

(4) When two or more parties have
substantially similar interests and po-
sitions, the Presiding Officer may limit
the number of attorneys or other party
representatives who will be permitted
to cross-examine and to make and
argue motions and objections on behalf
of those parties. Attorneys may, how-
ever, engage in cross-examination rel-
evant to matters not adequately cov-
ered by previous cross-examination.

(5) Rulings of the Presiding Officer on
the admissibility of evidence or testi-
mony, the propriety of cross-examina-
tion, and other procedural matters
shall appear in the record and shall
control further proceedings, unless re-
versed as a result of an interlocutory
appeal taken under § 124.90.

(6) All objections shall be made
promptly or be deemed waived. Parties
shall be presumed to have taken excep-
tion to an adverse ruling. No objection
shall be deemed waived by further par-
ticipation in the hearing.

(e) Admission of evidence on environ-
mental impacts. If a hearing is granted
under this subpart for a new source
subject to NEPA, the Presiding Officer
may admit evidence relevant to any
environmental impacts of the per-
mitted facility if the evidence would be
relevant to the Agency’s obligation
under § 122.29(c)(3). If the source holds a
final EPA-issued RCRA, PSD, or UIC
permit, or an ocean dumping permit
under the Marine Protection, Research,
and Sanctuaries Act (MPRSA), no such
evidence shall be admitted nor shall
cross-examination be allowed relating
to:

(1) Effects on air quality, (2) effects
attributable to underground injection
or hazardous waste management prac-
tices, or (3) effects of ocean dumping
subject to the MPRSA, which were con-
sidered or could have been considered
in the PSD, RCRA, UIC, or MPRSA
permit issuance proceedings. However,
the presiding officer may admit with-
out cross-examination or any support-
ing witness relevant portions of the
record of PSD, RCRA, UIC, or MPRSA
permit issuance proceedings.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38052, Sept. 26, 1984]
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§ 124.86 Motions.
(a) Any party may file a motion (in-

cluding a motion to dismiss a particu-
lar claim on a contested issue) with the
Presiding Officer on any matter relat-
ing to the proceeding. All motions
shall be in writing and served as pro-
vided in § 124.80 except those made on
the record during an oral hearing be-
fore the Presiding Officer.

(b) Within 10 days after service of any
written motion, any part to the pro-
ceeding may file a response to the mo-
tion. The time for response may be
shortened to 3 days or extended for an
additional 10 days by the Presiding Of-
ficer for good cause shown.

(c) Notwithstanding § 122.4, any party
may file with the Presiding Officer a
motion seeking to apply to the permit
any regulatory or statutory provision
issued or made available after the issu-
ance of the permit under § 124.15. The
Presiding Officer shall grant any mo-
tion to apply a new statutory provision
unless he or she finds it contrary to
legislative intent. The Presiding Offi-
cer may grant a motion to apply a new
regulatory requirement when appro-
priate to carry out the purpose of CWA,
and when no party would be unduly
prejudiced thereby.

§ 124.87 Record of hearings.
(a) All orders issued by the Presiding

Officer, transcripts of oral hearings or
arguments, written statements of posi-
tion, written direct and rebuttal testi-
mony, and any other data, studies, re-
ports, documentation, information and
other written material of any kind sub-
mitted in the proceeding shall be a part
of the hearing record and shall be
available to the public except as pro-
vided in §§ 122.7 (NPDES) and 270.12
(RCRA), in the Office of the Regional
Hearing Clerk, as soon as it is received
in that office.

(b) Evidentiary hearings shall be ei-
ther stenographically reported ver-
batim or tape recorded, and thereupon
transcribed. After the hearing, the re-
porter shall certify and file with the
Regional Hearing Clerk:

(1) The original of the transcript, and
(2) The exhibits received or offered

into evidence at the hearing.
(c) The Regional Hearing Clerk shall

promptly notify each of the parties of

the filing of the certified transcript of
proceedings. Any party who desires a
copy of the transcript of the hearing
may obtain a copy of the hearing tran-
script from the Regional Hearing Clerk
upon payment of costs.

(d) The Presiding Officer shall allow
witnesses, parties, and their counsel an
opportunity to submit such written
proposed corrections of the transcript
of any oral testimony taken at the
hearing, pointing out errors that may
have been made in transcribing the tes-
timony, as are required to make the
transcript conform to the testimony.
Except in unusual cases, no more than
30 days shall be allowed for submitting
such corrections from the day a com-
plete transcript of the hearing becomes
available.

§ 124.88 Proposed findings of fact and
conclusions; brief.

Within 45 days after the certified
transcript is filed, any party may file
with the Regional Hearing Clerk pro-
posed findings of fact and conclusions
of law and a brief in support thereof.
Briefs shall contain appropriate ref-
erences to the record. A copy of these
findings, conclusions, and brief shall be
served upon all the other parties and
the Presiding Officer. The Presiding Of-
ficer, for good cause shown, may ex-
tend the time for filing the proposed
findings and conclusions and/or the
brief. The Presiding Officer may allow
reply briefs.

§ 124.89 Decisions.

(a) The Presiding Officer shall review
and evaluate the record, including the
proposed findings and conclusions, any
briefs filed by the parties, and any in-
terlocutory decisions under § 124.90 and
shall issue and file his initial decision
with the Regional Hearing Clerk. The
Regional Hearing Clerk shall imme-
diately serve copies of the initial deci-
sion upon all parties (or their counsel
of record) and the Administrator.

(b) The initial decision of the Presid-
ing Officer shall automatically become
the final decision 30 days after its serv-
ice unless within that time:

(1) A party files a petition for review
by the Environmental Appeals Board
pursuant to § 124.91; or
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